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By RogeR B. JacoBs 

The Supreme Court, in 14 Penn 
Plaza LLC v. Pyett, 129 S.Ct. 
1456 (“14 Penn Plaza”), contin-

ued its expansion of favoring arbitral 
rights in the employment context. Al-
most as an immediate consequence Sen-
ator Russ Feingold (D-Wis.) introduced 
S. 931, containing a general exclusion 
from the Federal Arbitration Act for col-
lective bargaining agreement provisions 
that have the effect of waiving employee 
rights with regard to antidiscrimination 
statutes. The split majority decision was 
written by Justice Clarence Thomas. 
The Court majority ruled that collective 
bargaining agreements could compel all 
union members to arbitrate claims of 
discrimination under a collective bar-
gaining agreement.

 At face value, the decision in 

14 Penn Plaza presents employers with 
a solution to employment litigation dif-
ficulties. All that is required are expan-
sive and specific arbitration provisions 
and “explicit” waivers in the collective 
bargaining agreement.

 However, the dilemma for em-
ployers and unions alike is how to craft 
explicit waivers that adequately protect 
all members of the union and permit 
the employer and labor organizations to 
move forward without jeopardizing indi-
vidual rights and duty of fair representa-
tion (“DFR”) claims at the same time. 

 Similarly, individuals and mi-
norities (both political and statutory) 
may find their rights vanquished by 
union political dynamics. In other words, 
the decision leaves many questions un-
answered and potential minefields of 
exposure for labor organizations on civil 
rights claims.

 The main dilemma facing labor 
organizations in a post-14 Penn Plaza 
world is how to represent both individ-
ual and majority interests at the same 
time as well as how to protect the union 
and its leadership from breach of duty of 
fair representation claims brought on by 
a failure to arbitrate every single griev-
ance through arbitration.

 Also, the Supreme Court did 

not consider the financial implications 
to labor organizations of even bringing 
matters to arbitration. The typical col-
lective bargaining agreement, for ex-
ample, has a multistep grievance process 
where the fourth or fifth step is binding 
arbitration. Obviously, there is a cost to 
arbitrate even a simple claim. Thus, a 
question for labor organizations will be 
whether they are obligated to arbitrate 
every single claim in order to effectively 
represent members and to concomitant-
ly effectively deal with potential DFR 
claims and satisfy the Supreme Court’s 
analysis.

 In 14 Penn Plaza, the Supreme 
Court held that “a collective-bargaining 
agreement that clearly and unmistak-
ably requires union members to arbitrate 
ADEA claims is enforceable as a matter 
of federal law.” Employers may have a 
basis to dismiss a claim on the grounds 
that it must be grieved and arbitrated as 
part of the CBA. While this result may 
limit individual autonomy with respect 
to the choice of judicial forum, labor or-
ganizations, under the authority granted 
by NLRA, have the ability to act as the 
exclusive representative of the employ-
ees with regard to the CBA. 29 U.S.C. 
Section159 (a) (2009). The question for 
resolution then becomes what are the 
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practical implications of such an agree-
ment for both employers and unions in 
light of the Court’s current analysis in 14 
Penn Plaza? 

 If the holding of 14 Penn Plaza is 
limited to the broad waiver clause in Sec-
tion 30 of the CBA, 14 Penn Plaza may 
have very little practical effect according 
to some commentators. Laura J. Cooper, 
et al., “ADR In the Workplace,” 605 n.2 
(2005) (2000 supplement page). Unions, 
and to some extent employers, very sel-
dom demand a clause that subjects all dis-
crimination claims to arbitration. In such 
a scenario, the holding of 14 Penn Plaza 
may be restricted to only those cases 
where employers and unions agree to an 
arbitration provision that requires the em-
ployee to arbitrate both contractual and 
statutory claims.

 The Supreme Court suggested in 
14 Penn Plaza that the duty of fair rep-
resentation was a sufficient safeguard for 
individuals when their rights are not ad-
equately protected by the union. 

 Instead of placing a greater bur-
den on unions to process to completion 
every grievance alleging discrimination, 
the Court could have and should have 
focused on strengthening remedies for 
alleged failures by labor organizations to 
fairly represent. It is axiomatic that suc-
ceeding on duty of fair representation 
claims is difficult. Achieving awards for 

DFR claims is hard for plaintiffs. The 
Court could have suggested a streamlined 
course of action for individuals who be-
lieve representation has been less than 
adequate instead of green-lighting maxi-
mum movement to arbitration. 

some solutions

 Employers will need to require 
specific, explicit and enforceable waiv-
ers by labor organizations regarding ar-
bitration provisions. Arbitration clauses 
will need to be detailed, including all of 
the potential claims that could have aris-
en in the workplace regarding discrimi-
nation and other matters to be arbitrated. 
Unions may consider individual sign off 
from members to avoid or mitigate pos-
sible DFR claims and to ensure that in-
dividual members, at least, are on notice 
regarding waiver. In a small shop, such 
an approach may be feasible. But, in a 
large multisite union, the practicality of 
that approach seems limited. 

 The concerns raised in Justice 
Stevens’ dissent should also remain 
front and center in any discussion and 
resolution of this issue. Justice Stevens 
expressed great concern regarding the 
Court’s “retreat” from precedent, in-
cluding Alexander v. Gardner-Denver, 
415 U.S. 36 (1974). He also acknowl-
edged the “potential conflict between 

the collective interest and the interest of 
an individual employee seeking to assert 
his rights.” Justice Stevens stated that 
moving to a system that permits resolu-
tion of all claims, particularly ADEA in 
this case, by arbitration should be made 
by Congress and not the Supreme Court. 
Justice Souter followed that line of rea-
soning and wrote that “[t]he majority 
evades the precedent of Gardner-Denver 
as long as it can simply by ignoring it.” 
He stated that the majority “misread” 
Gardner-Denver. Justice Souter also 
noted that “Congress has unsurprisingly 
understood Gardner-Denver the way we 
have repeatedly explained and has oper-
ated on the assumption that a CBA can-
not waiver employees’ rights to a judi-
cial forum to enforce antidiscrimination 
statutes.” 

 Unfortunately, Justice Souter’s 
concerns in dissent have no preceden-
tial weight but merely signal caution. 
The lower courts are beginning to assess 
14 Penn Plaza now with mixed signals 
regarding obligatory submission to ar-
bitration and waiver language itself. 
Tracking on a parallel course is curative 
legislation that would eviscerate the ma-
jority’s deference to arbitration. In sum, 
it looks like 2010 will be another excit-
ing year for employment lawyers trying 
to read the tea leaves from Pyett v. 14 
Penn Plaza.■
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